Some reflections on ‘I won’t see you in court’*

Introduction
This short article is concerned with the recent report of the Scottish Parliament’s Justice
Committee “I won’t see you in court” regarding the future development of Alternative
Dispute Resolution (‘ADR’) in Scotland.1 The extent to which ADR is and should further be
enmeshed within the fabric of Scottish civil justice is a recurrent theme. Reports have come
and gone, interest has ebbed and flowed but development of ADR in Scotland has been
steady rather than spectacular over the past few decades. This time, however, it may be
different. The publication of this report is especially timely. Its emergence occurs in a time
when other developments may render the proposals especially meaningful. These initiatives
include the ongoing Scottish Civil Justice Council project to rewrite the Scottish Civil Court
rules2 and the recent Scottish Government consultation to modernise family justice.3 Equally
the embedding of ADR in simple procedure has already seen an increasing use of mediation
within the civil court context.4

It is against this background of increased opportunity for ADR that the proposals set out in
this report are scrutinised. As a preliminary point, it should be noted that this article does
not cover all issues raised in the report and moreover, is mainly concerned with the impact of
the committee’s proposals on mediation rather than other forms of ADR. In addition, it can
be argued that the term ADR is not an especially helpful one. ADR is an umbrella terms for a
collection of somewhat diffuse processes, and as the committee notes, the ‘alternative’
labelling may have the effect to set different processes against each other.5 In any case,
despite some reference to measures to help develop arbitration throughout the report, the
bulk of the committee’s proposals pertain to mediation.
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Lawyers, barriers and mediation
Lawyers as gatekeepers
The first set of proposals pertain to overcoming barriers to the current use of ADR in Scotland.
The committee states that there is currently a “lack of information on the availability and
benefits of ADR, inconsistency in the provision and funding of ADR and inconsistency in
referrals to ADR from the courts”.6 In dealing with the first issue the Committee proposes
measures to increase awareness in the legal profession as well as bolstering obligations on
Scottish lawyers to inform their clients about the potential utility of ADR78. Evidence from
many jurisdictions suggests that lawyers are gatekeepers to mediation.9 Clients engage
lawyers because of their expertise in law and the legal resolution of disputes. If lawyers are
negative in their appraisals of mediation or refrain from raising it as an option, clients are
unlikely to find their own way to the process.10 While this is especially relevant in respect of
relatively disempowered ‘one-shotter’ clients, it also holds true that even sophisticated
commercial repeat players may receive information about mediation most commonly from
their legal advisors11. Thus Scottish lawyers will undoubtedly be instrumental in helping
expedite further growth of mediation.
Legal Education
Turning to the issue of legal education, the Committee proposes for greater university
coverage of ADR for students of law.12 Currently, at the Foundation stage of learning,13 one
of the compulsory Law Society of Scotland learning outcomes to be attained in the course of
study requires the demonstration of ‘an ability to address the resolution of disputes by a
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variety of adversarial and non-adversarial skills’.14 In the PEAT 1 learning outcomes,15
students must ‘[u]nderstand different approaches to the theory of legal negotiation including
facilitated negotiation’. One of the stated ‘positive indicators’ of this outcome is that the
student can ‘demonstrate an understanding of the rules of mediation’.16

These stipulations can be met, however, by relatively scant coverage, although some Scottish
Law Schools do provide more advanced, optional provision.17 The Law Society of Scotland is
currently consulting with educational providers on altering the required outcomes, which may
entail greater coverage of mediation and other ADR procedures in core classes and this is to
be welcomed.18 Evidence does show, however, that university education may, per se, be of
rather limited impact in helping expedite mediation. This is so because cultural barriers in the
legal profession may militate against the use of mediation19. Fledgling lawyers, even as
mediation enthusiasts, may have limited opportunities to influence the dominant culture
within law firms in which alternative processes may enjoy little recognition.20

Indeed,

although increasing numbers of Scots lawyers may be supportive of mediation, many may
remain resistant for a wide range of reasons and thus further measures to expedite the
process will be required.21
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Rules to promote lawyers’ consideration of ADR
In this vein, the report turns to the issue of imposing obligations upon lawyers to consider
ADR and inform their clients about it. In terms of current professional requirements on
Scottish solicitors in this regard, the current Law Society of Scotland rules are rather limited
in scope.22 For example, by dint of rule 1.9, solicitors are obliged to provide sufficiently clear
and comprehensive information on which basis clients may make informed decisions about
how to progress their case, although the rule does not reference ADR specifically.23

The Law Society of Scotland has published guidance relative to complying with Rule 1.9,
however, which stipulates that “solicitors should have a sufficient understanding of
commonly available alternative dispute resolution options to allow proper consideration and
communication of options to a client… [a solicitor] should be able to discuss and explain… the
advantages and disadvantages of each (ADR process] in such a way as to enable the client to
make an informed decision as to the course of action and procedure he or she should pursue
and…identify where alternative methods of dispute resolution may not be in the best
interests of the client…”24. The Guidance is non-binding, however, and including such
obligations in the rules themselves would be an appropriate step in helping raise the profile
of mediation within the profession. The Justice Committee favours such measures as well as
requiring that solicitors keep a record of advice tendered to clients relative to ADR for
potential scrutiny by the Law Society of Scotland.25 It is submitted that this approach would
help provide the rules with real teeth.

ADR and the court
The report further sets out a range of proposals relative to the role of the court in promoting
ADR. There are three aspects to the committee’s proposals around court promotion: first, is
to ensure greater consistency of practice relative to existing rules regarding mediation referral
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in courts through for example greater education in ADR for judges; secondly, is to use the
ongoing rules rewrite for Scottish for civil courts to greater embed mediation within the rules;
and finally is to ensure that there is systematic funding for mediation especially in relation to
simple procedure.26 Before discussing these proposals specifically, it is worth noting that
despite its roots as a form of dispute resolution that represents a turning away from lawyers
and courts, evidence suggests that mediation only really flourishes in a jurisdiction when it
becomes linked to the formal civil justice system.27 The role of the court and judges in helping
expedite mediation is hence vital.

Consistency in court provision
On the first point, it should be recalled that there are a variety of current rules that already
make provision for recourse to mediation. Aside from the new simple procedure provisions
there has for some time been a rule in consistorial matters allowing court referral to
mediation in both the sheriff courts and the Court of Session28. Moreover, a Practice Direction
applies in respect of commercial actions in the Court of Session with the aim of promoting
ADR.29 These rules do not, however, seem to currently operate as effectively as they could.
In respect of family actions, it has been reported that application of the court referral rule is
patchy with significant shrieval resistance evident in some geographical areas.30 There is also
scant evidence of the effectiveness of the commercial Practice Direction. Clearly there is a
marked variation in awareness levels of, and positivity towards mediation from sheriffs and
judges across Scotland.31 Against this backdrop, the committee’s proposals for greater
judicial education in ADR is valuable.32
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Funding for mediation is a controversial issue. As Charlie Irvine the director of the Strathclyde
University Mediation Clinic makes clear in his response to the consultation which fed into the
Justice Committee’s report, the lack of financial provision for mediation in the current simple
procedure context is problematic.33 Mediators providing their services in the Edinburgh and
Strathclyde court schemes provide their services for free. Pro bono delivery has occurred not
least because of the difficulty that mediators have had in gaining experience. Equally those
currently training or taking academic mediation programmes are generally keen to gain
experience through co-mediating, so the supply of mediators willing to operate gratis seems
secure. The roll out of mediation throughout sheriff courts in Scotland, however, has the
potential to lead to much greater demand for mediation services. A properly funded national
scheme is required to ensure consistency and high quality services. In this vein the committee
proposes that “[t]he Scottish Government and the Scottish Courts and Tribunals Service
should therefore consider how in-court ADR services, particularly for simple procedure cases,
could be funded and provided on a more consistent basis throughout Scotland.”34

Although a properly funded service requires upfront funding, evidence suggests that court
based mediation can be cost effective in the longer term35. In terms of the model for delivery,
Scottish Mediation36 have argued that a Social Enterprise model should be deployed which is
‘an appropriate vehicle for the mix of Scottish Government funding and income generation
which will be required to run the service’.37 The proposal anticipates charging a small
administrative fee from users to complement Scottish government funding. 38 Fee charging
for public goods such as civil justice is a controversial issue but consonant with the fee regime
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that applies in Scotland for accessing civil courts with its recent shift towards a ‘user pays’
principle39. Any additional fee for mediation, unless modest and tightly means-tested is
likely,however, to act as a barrier to development. Equally it can be argued that truly means
tested systems are often prohibitively expensive to operate. So for example, family mediation
services run under the aegis of Relationships Scotland generally charge a small fee unless
users self-declare as unable to pay.40

Mandatory Mediation
One issue that exercised the minds of the committee in their deliberations is the extent that
participation within mediation should be rendered compulsory. Mandatory mediation is a
controversial practice even if relatively commonplace in other jurisdictions.41 Although it may
seem anathema to the voluntary ethos of mediation and of questionable legality42 it has been
shown in some jurisdictions to be a useful way of expediting the process without necessarily
reducing satisfaction and settlement rates.43 Mediation tends not to develop well in purely
voluntary environments, mainly because of the resistance of parties themselves, and their
legal advisors. Mandatory mediation can cut through such resistance – some of which is
arguably misguided – and might even effect a cultural change where mediation becomes an
accepted norm in disputing practices.44 It is of little surprise that mandatory mediation was
eschewed by the committee,45 however, given that it seems that compulsion in mediation is
not widely supported even within the Scottish mediation community.
39
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MIAMs
Save in domestic violence cases, the committee, however, favours a mandatory mediation
information approach where the compulsion is not to mediate but to receive information on
the process.46 It can be contended that the introduction of Mediation Information and
Assessment Meetings (‘MIAMs’) would be a useful development. Even though evidence
arising from the use of MIAMs in England and Wales in family actions is mixed, it does not
mean that as a concept this approach is not without merit. Some of the criticism of MIAMs
in the family context in England has emanated from the poorer than expected take up of full
mediation – as well as its coupling with the demise of civil legal aid in family matters47 –
although on a more positive note the recent MOJ study suggests a conversion rate from MIAM
to mediation between 66-76%.48

Conversion itself should not be the goal, however, but

rather to raise awareness of mediation and afford an opportunity for litigants to make
informed decisions as to whether to participate or not in the process by the provision of
consistent, thorough and balanced information. Furthermore, as the committee notes, given
the large number of litigants in person in the sheriff courts, MIAMs may also provide wouldbe users with an opportunity to prepare more meaningfully for participation in mediation
than is currently the case.49 In terms of who should provide such mediation information,
existing mediation service providers could be called upon although proper funding of this
activity needs to be put in place.

An alternative option might be to develop on-line,

automated mediation assessment and information which becomes a default part of case filing
processes.

Proper vetting for inappropriate cases in any intake process for mediation50 must be carried
out. In terms of screening we should be aware of the perverse incentives that particular
funding models may hold for an over-zealous approach to client conversion thus channelling
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inappropriate cases into the process51. In this sense, the concerns voiced by Scottish
Women’s Aid as set out in the report are important52. Screening in family cases already takes
place and the main professional body in the field, Scottish Mediation, could work with current
and future providers to develop and establish best practice here across different civil dispute
areas.

A Mediation Act for Scotland?
Finally, the Committee also expressed support for the consideration of a Mediation Act for
Scotland.53 A Mediation Act can be seen to have two broad functions. One is to make new
provision for current areas of mediation law that may arguably be seen as ill-served or unclear
including perhaps such issues as confidentiality, sanctions for refusal to mediate, obligations
upon lawyers to discuss mediation with clients, setting standards for mediation conduct and
enforceability of mediated outcomes. Indeed, many of the proposals for mediation set out in
the report could be introduced by way of a Mediation Act. Furthermore, much of the law that
currently pertains to mediation in Scotland can be described as the law in mediation rather
than the law of mediation in that many provisions are not crafted for mediation specifically
but rather are more general legal concepts that have been adapted to the mediation
context.54 For example, new legislation for confidentiality and evidential privilege in nonfamily mediation in Scotland - replacing the general vagaries of law relative to the without
prejudice rules for negotiations and contractual confidentiality - may be seen as welcome in
clarifying the current rules.55

The second and arguably more important function of a Mediation Act, however, is broader in
that legislating for mediation in Scotland in this way may serve to raise the profile of the
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process with the judiciary, lawyers, business and society in general. As Sabine Walsh has
noted in respect of the recent Irish Mediation Act 2017, “the Act is likely, in my view, to
legitimise and endorse mediation as a mainstream dispute resolution option. It takes
mediation out of the ‘alternative’ space, and making it a viable option for many who may have
dismissed it as being ‘out there’ or not having enough teeth in the past”.56 It is hoped that a
similar approach in Scotland coupled with some of the measures outlined in the Justice
Committee’s report may lead to a new era for mediation in this land too.

56

Sabine Walsh, ‘Et Volia ! Ireland’s Mediation Act 2017’ Kluwer Mediation Blog, November 6th 2017 available
at http://mediationblog.kluwerarbitration.com/2017/11/06/et-voila-irelands-mediation-act-2017/

